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RULI NG AND ORDER

El ena Gigorenko, a university professor, brings this
di versity case against two of her former coll eagues, David L.
Paul s and Frank B. Wod, claimng that they have maliciously
caused harmto her reputation and career. The second amended
conplaint attenpts to plead causes of action under Connecti cut
|aw for false |light invasion of privacy, fraud, intentional
infliction of enotional distress, prima facie tort, and
negligent m srepresentation. O these five counts, defendants
have noved to dism ss all except the last for failure to state

a claimon which relief can be granted.! Fed. R Civ. P.

1 Defendants al so nove to dism ss for |ack of subject
matter jurisdiction on the ground that plaintiff cannot
recover nore than $75, 000, exclusive of interest and costs.
See 28 U.S.C. 8 1332. Dismssal on this basis would be
i nproper because defendants have not established to a |egal
certainty that plaintiff cannot recover the jurisdictional
ampunt. See Scherer v. Equitable Life Assurance Society, 347
F.3d 394, 397 (2d Cir. 2003).




12(b)(6). Crediting plaintiff’s allegations, none of the four
counts in question states a claimfor relief under Connecti cut
law. Accordingly, the notions to dism ss are granted.
|. Facts

The second anended conpl aint alleges the follow ng facts,
whi ch are assunmed to be true for present purposes. Plaintiff,
an Associ ate Professor of Child Studies and Psychol ogy at Yale
Uni versity, was the junior nenmber of a research team headed by
Paul s, who al so worked at Yale, and Wuod, who worked at Wke
Forest University. The three coll aborated on research
projects and publications and got along well until plaintiff
turned down a position at Harvard Medi cal School shortly after
Paul s had accepted a position there.

Followi ng plaintiff’s refusal of Harvard s offer, the
def endants jointly submtted a letter to David Kessler, Dean
of the Yale University School of Medicine, expressing their
belief that she may have failed to properly cite source
mat erial in her published works and accusi ng her of
pl agiarizing a table froma book co-authored by Whod. In
accordance with established procedures, Susan Hockfield, Dean
of the Yale Graduate School, appointed an inquiry commttee to
conduct a prelimnary investigation. VWhile the investigation

was pendi ng, defendants submtted a |letter to Hockfield



| evyi ng anot her charge of plagiarism In an effort to bolster
their charges, defendants m srepresented the evidence on which
they relied.
1. Discussion
A. Fal se Light Invasion of Privacy

Connecti cut has adopted the definition of false |ight
i nvasi on of privacy contained in the Restatenent (Second) of
Torts 8 652E (1997), which provides,

One who gives publicity to a matter concerning

anot her that places the other before the public in a

false light is subject to liability to the other for

i nvasi on of privacy, if (a) the false light in which

t he other was placed would be highly offensive to a

reasonabl e person, and (b) the actor had know edge

of or acted in reckless disregard as to the falsity

of the publicized matter and the false light in

whi ch the ot her would be pl aced.

Unlike the limted publication required to state a claim
for defamation, the publicity elenment of a false |ight
i nvasi on of privacy claimrequires publication of the
allegedly false matter to the public at large or to so many

persons as to make it substantially certain that the matter

wi || become public know edge. See Pace v. Bristol Hosp., 964

F. Supp. 628, 631 (D. Conn. 1997); Handler v. Arends, 1995 W

107328, *13 (Conn. Super. March 1, 1995).
Plaintiff alleges that defendants disclosed, or caused to

be di scl osed, allegations of plagiarismto nine persons at



Yal e and

t hree persons outside the Yale comunity.? Such limted

di sclosure falls well short of publicizing the allegations in
such a manner and to such an extent as to nmake it
substantially certain that they will becone public know edge.

See Handl er, 1995 WL 107328, *13 (statenment to ten of

plaintiff's co-workers did not constitute "publicity"); see

al so Chertkova v. Conn. Gen. Life Ins. Co., No. CVvV980486346S,

2002 W. 1902988, * 4 (Conn. Super. July 12, 2002), aff'd, 76
Conn. App. 907 (2003) (no publication where defendant
di ssem nated allegations to three of plaintiff's subsequent
enpl oyers). Accordingly, this claimfails.
B. Fraud

"Fraud consists of deception practiced in order to induce
another to part with property or sone legal right, and which

acconplishes the end designed.” Billington v. Billington, 220

Conn. 212, 217 (1991). To state a claimfor fraud on which

2 Plaintiff's second anended conplaint alleges that, in
addition to Kessler and Hockfield, defendants disclosed, or
caused to be disclosed, the plagiarismallegations to: six of
plaintiff's colleagues at the Yale Child Center; the Chair of
Yal e' s Departnent of Genetics, where Pauls worked prior to
| eaving for Harvard; a professor at the Departnment of
Psychol ogy at the University of Utah; a programofficer at the
National Institutes of Health; and a research associate at the
Depart ment of Neurol ogy at Wake Forest University, where Wod
wor ks.



relief can be granted, therefore, plaintiff nust all ege that
def endants made a fal se representati on, which they knew to be
untrue, to induce her to act on the m srepresentati on, and

that she did so act to her detrinment. Leonard v. Commir of

Revenue Servs., 264 Conn. 286, 296 (2003).

Plaintiff’s claimdoes not fit this framework. She
al l eges that during their years of collaboration, defendants
fal sely represented to her that they had no concerns about her
academ c integrity; that they made these representations to
assure her continued col |l aboration; and that she was thereby
i nduced to submt for publication an article that they now
cite as evidence of plagiarism She makes no allegation,
expressly or by fair inplication, that defendants told her the
article was properly cited, knowing it was not, to induce her
to publish it, so they could gain sonme undeserved benefit or
cause her sonme harm In the absence of such allegations, the
fraud claimis untenable.
C. Intentional Infliction of Enotional Distress

To state a claimfor intentional infliction of enotional
di stress, plaintiff must allege: "(1) that the [defendants]
intended to inflict emotional distress or . . . knew or should
have known that enotional distress was the likely result of

[their] conduct; (2) that [their] conduct was extrenme and



outrageous; (3) that [their] conduct was the cause of the
plaintiff's distress; and (4) that the enotional distress

sustained by the plaintiff was severe." Appleton v. Bd. of

Educ., 254 Conn. 205, 210 (2000). Intentional infliction of
enmotional distress clainms are often pleaded but rarely get
very far because liability for this intentional tort has been
found “only where the conduct has been so outrageous in
character, and so extrene in degree, as to go beyond all
possi bl e bounds of decency, and to be regarded as atrocious,
and utterly intolerable in a civilized community."” [d. at
210-11. Defendants' alleged conduct cannot reasonably be
characterized as extreme and outrageous in this sense. Cf.

Ziobro v. Conn. Inst. for the Blind, 818 F. Supp. 497, 502 (D.

Conn. 1993) (defendants' conduct in term nating plaintiff not
extrenme and outrageous, even though formal inquiry exonerated
plaintiff and showed her term nation to be unjustified and
despite evidence of history of aninus between the parties).
D. Prima Facie Tort

The second anended conplaint adds a claimfor prim facie
tort, which is essentially unknown to nodern tort law in
Connecticut. The last tine the Connecticut Supreme Court - or
any appellate court in Connecticut — addressed the viability

of such a cause of action was nearly a century ago. See



Connors v. Connolly, 86 A. 600 (Conn. 1913). At that tine,
the tort consisted of intentional infliction of harm
resulting in damage, w thout | egal excuse or justification.

ld. at 602 (following Aikens v. Wsconsin, 195 U. S. 194, 206

(1904)). Liability could not be inposed for otherw se | awf ul
conduct unless the conduct was contrary to public policy. See
Connors, 86 A. at 603.

Assum ng, wi thout deciding, that the Connecticut Suprene
Court would continue to recognize a cause of action for prim
facie tort, plaintiff’s claimfails because she has not
all eged a basis for finding that defendants’ conduct viol ated
a recogni zed public policy. The absence of such an allegation
is particularly significant in this case because Yal e i nposes
an affirmative obligation on scholars to report academ c
m sconduct and public policy strongly supports Yale s freedom
to deal with such matters as it deens reasonabl e and proper

In this context, defendants’ subm ssions to Yale cannot
constitute a prima facie tort unless they had the purpose and
effect of abusing the process established by Yale for
i nvestigating and resolving allegations of academ c
m sconduct. To plead a viable claim therefore, plaintiff
nmust allege that the inquiry commttee appoi nted by Dean

Hockfiel d rejected def endants’ all egati ons as groundl ess.



I n the absence of such an allegation, permtting plaintiff to
proceed woul d not help vindicate a recogni zed public policy as
contenpl ated by the prima facie tort cause of action. |If
anything, it would conflict with the inportant public policy
protecting academ c freedom
I11. Concl usion

Accordi ngly, defendants' motions to dism ss [Docs. # 38,
40] are hereby granted as to the clains of false |ight
i nvasi on of privacy, fraud, intentional infliction of
enotional distress, and prima facie tort. This |eaves only
the negligent m srepresentation claimagai nst Wod.

So ordered.

Dated at Hartford, Connecticut this 31st day of Decenber

2003.

Robert N. Chatigny
United States District Judge



